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STATEMENT OF QUESTIONS PRESENTED 

I 

Whether three dead number slips and several adding 
machine tapes containing figures and symbols taken from 
a highly intoxicated man charged with drunk constitutes 
probable cause for issuance of a warrant for his arrest 
for operation of a lottery and possession of lottery para¬ 
phernalia. 

n 

Whether three dead number slips and several adding 
machine tapes seized upon one date, and several adding 
machine tapes seized upon a subsequent date, without 
other and further direct evidence, are admissible and suf¬ 
ficient in and of themselves to sustain a conviction of 
operating a lottery and possession in violation of TITLE 
22-1501-2 of the District of Columbia Code. 

m 

Whether the government makes out a case of “know¬ 
ingly” possessing lottery paraphernalia sufficient for jury 
consideration where the evidence shows the accused was 
arrested for drunk and was so intoxicated that he could 
not give coherent answers to the officer at the time of 
possession. 

IV 

Whether the prima facie presumption of guilt under 
TITLE 22-1501 applies where the evidence consists of 
three dead number slips and several tapes, and repre¬ 
sents no record of a sale or transfer, or possession for 
sale and transfer of an interest in a lottery yet to run. 




Whether possession of mn-down tapes, only, which had 
been used in connection with a lottery, constitutes a viola¬ 
tion of TITLE 22-1502 and are admissible and sufficient 
to sustain a conviction for possession. 

VI 

Whether on a lottery charge it is necessary to show oper¬ 
ation of a lottery during the period in question, as well 
as the accused’s connection, to make out a case sufficient 
to sustain a verdict of guilt. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under the 
provisions of Title 19, Section 101, District of Columbia 
Code, 1940 Edition. 

STATEMENT OF THE CASE 

On March 10, 1952, a three-count indictment was filed 
against appellant in the District Court (J. A. 4A). The 
first count charged him with operation of a lottery in 
violation of Title 22-1501 during the period November 
15th to December 7th of 1951. The second count charged 
him with possession of lottery slips on November 15, 
1951, and the third count charged possession of lottery 
slips on December 7, 1951, both in violation of Title 
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22-1502 of the District of Columbia Code. Appellant's 
motion to quash the warrant of arrest was granted on 
May 15, 1952 (J. A. 7A), and his motion to suppress 
was denied without prejudice on June 6, 1952. (J. A. 

8A). A mistrial declared on June 26, 1952, was followed 
by appellee's motion to reconsider the order of May 15th, 
and on August 1, 1952 an order was entered vacating the 
previous order and denying appellant's motion to quash. 
(J. A. 9A). Appellant was convicted on all three counts 
and was sentenced to 6 months on Count 2; 6 months on 
Count 3, concurrent with the sentence in Count 2, and 
3 to 9 months on Count 1, consecutive to the sentences 
imposed in Counts 2 and 3. (J. A. 10A). 

The Issuance of the Warrant of Arrest.—About 9:55 
p. m., November 15, 1951, Officer Knotts of the Metro¬ 
politan Police observed the appellant in a staggering 
condition on the street and arrested him for drunk. 
(J. A. 11 A). He was in such a drunken condition that 
he was unable to give coherent answers to the officer's 
questions. A search of appellant disclosed three numbers 
slips and several adding machine tapes, all dead, and he 
was released upon posting of $10.00 collateral the follow¬ 
ing morning. (J. A. 17A). On the following day, No¬ 
vember 16, 1951, Officer Knotts procured a Commission¬ 
er’s warrant for appellant's arrest based upon the dead 
slips and tapes and his belief that appellant was operat¬ 
ing a lottery (J. A. 3A), and on December 7, 1951, at 
about 11:00 a. m., Officer Knotts executed the warrant 
upon appellant who then was sitting in a parked auto¬ 
mobile. A search of his person disclosed several dead 
adding machine tapes (J. A. 12-13A). 

The Motion to Quash the Warrant of Arrest.—On April 
17, 1952, appellant moved to quash the warrant of arrest, 
alleging lack of probable cause and that the only allega¬ 
tion in the application was a mere conclusion (J. A. 5A). 
Appellee opposed and on May 15, 1952 the court granted 
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the motion after entry of an informal memorandum (J. A. 
6A) wherein the Court expressed the opinion that old 
and used number slips do not represent any chance or 
interest in a lottery. 

The Motion to Suppress Evidence and Dismiss Indict¬ 
ment. —On May 28, 1952, appellant moved to suppress 
the evidence and dismiss the indictment on the ground 
that the Court had quashed the warrant of arrest and 
the search and seizure of appellant comprised a violation 
of his Constitutional rights. The motion was denied with¬ 
out prejudice on June 6, 1952 (J. A. 7A-8A). 

The Motion of Appellee to Reconsider Order Quashing 
Warrant of Arrest. —On July 11,1952, appellee moved the 
Court to reconsider its order quashing the warrant of 
arrest in view of the decision of this Court, Harvey v. 
United States, No. 11227, Decided May 22, 1952, and 
after argument, the Court on August 1, 1952, vacated 
the order granting appellant’s motion to quash the war¬ 
rant of arrest and denied the motion to quash (J. A. 9A- 
10A). 

The Trial—Officer Knotts (J. A. 11A) testified that 
about 9:55 p. m., November 15, 1951, he arrested the 
appellant for drunk on the street and a search of his 
person at the precinct disclosed three used number slips 
(J. A. 15A) and several adding machine tapes which, in 
his opinion, were used by number pick-up men for to¬ 
talling their take .and winnings (J. A. 16A). Appellant 
was released upon payment of $10.00, and on the follow¬ 
ing day the officer procured a Commissioner’s warrant 
charging appellant with operation of a lottery. The 
warrant was executed upon appellant December 7, 1951, 
who then was sitting in a parked automobile. A search 
of his person disclosed several tapes (J. A. 13A). 

John B. Monroe, of the Metropolitan Police gambling 
and liquor squad, testified as an expert that the three 
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number slips seized from appellant on November 15, 1951, 
showed the lottery had been run and the winner deter¬ 
mined (J. A. 21A). The tapes seized on November 15th 
and December 7th, in his opinion, were adding machine 
tapes known as a writer’s ribbon (J. A. 19A). 

Appellant’s objection to introduction into evidence of 
the three number slips and tapes was overruled (J. A. 
21 A). 

Appellant’s Motion for a Judgment of Acquittal— 

Appellant contended (J. A. 22A), that under the statute 
the appellee was under the necessity of showing that 
appellant knowingly possessed, whereas the evidence ap¬ 
plicable to the first and second counts showed appellant 
to have been drunk at the time; that since the three 
number slips seized on November 15th were dead, the 
warrant and seizure of December 7th were illegal. The 
Court denied the motion. 

The Court’s Charge to the Jury. —In respect to count 1, 
operation of a lottery, the Court charged (J. A. 23A) 
that possession of slips, live or expired, in addition to 
the other evidence would create a prima facie presump¬ 
tion of guilt, and that if the jury found beyond a reason¬ 
able doubt that the slips and run-down tapes were used 
OR HAD BEEN USED in the operation of a lottery 
they were to return a verdict of guilt. Appellant ex¬ 
cepted to this charge on the ground that run-down tapes 
are not encompassed within the statutp; that dead slips 
have no probative value and the presumption as defined 
by the statute would not apply to the case. Appellant 
also excepted to the Court’s charge in respect to counts 
2 and 3, possession of November 15th and December 7th, 
respectively, in violation of Title 22-1502, on the ground 
that run-down tapes, per se, are indicative of nothing 
under the statute and used slips have no probative 
value (J. A. 24A-25A). 
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STATEMENT OF POINTS 
I 

Possession by a Drank of Three Dead Number Slips and 
Run-Down Tapes When Arrested on the Street Is No 
Crime, and Does Not Constitute Probable Cause for Issu¬ 
ance of a Warrant of Arrest. His Arrest Under the 
Warrant Was Illegal, and Introduction of Run-Down 
Tapes Seized by Virtue Thereof Violated His Constitu¬ 
tional Rights. 

n 

Possession of Dead Number Slips and Run-Down Tapes 
Does Not Violate Title 22-1501-2 of the District of Co¬ 
lumbia Code and Are Insufficient to Sustain a Verdict, 
and the Court Erred in Admitting the Evidence Over 
Objection and Overruling Appellant's Motion for a 
Judgment of Acquittal. 

in 

The Government Failed to Show That Appellant Know¬ 
ingly Possessed Lottery Paraphernalia on November 15, 
1951, and the Court Erred in Admitting the Evidence and 
Submitting Count 2 to the Jury. 

IV 

The Court Erred in Charging the Jury That Possession 
of Number Slips, Live or Dead, Created a Prima Fade 
Presumption of the Operation of a Lottery. The Pre¬ 
sumption Did Not Apply to the Case. 

V 

The Court Erred in Admitting the Evidence Over Objec¬ 
tion and Charging the Jury That Run-Down Tapes Which 
Were Used or Had Been Used in Connection With a 
Lottery Constituted a Violation of Title 22-1502 of the 
District of Columbia Code. 
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VI 

The Government Failed to Establish the Corpus Delicti 
of the Charge of Operating a Lottery, and the Court 
Erred in Submitting Count 1 to the Jury. 

ARGUMENT 

I 

Possession by Appellant When Arrested for Drunk of 
Dead Number Slips and Adding Machine Tapes Does Not 
Violate Title 22-1502 of the District of Columbia Code, 
and Will Not Support a Charge of Operating a Lottery 
Under Title 22-1501. The Officer Procured a Warrant of 
Arrest Upon Suspicion, Not Probable Cause, and His 
Arrest and Introduction of Run-Down Tapes Seised Under 
the Warrant Violated Appellant’s Constitutional Rights. 

The total of the evidence in the officer’s possession and 
knowledge at the time he procured a warrant for Appel¬ 
lant’s arrest were three dead numbers slips and several 
adding machine tapes seized at a time when appellant 
was so drunk he could not make coherent reply to the 
officer’s questions. Appellant was not aware of his pos¬ 
sessions at the time of his arrest on November 15, 1951, 
and appellee made no effort to support that necessary 
element of the crime of possession. The possession, even 
if knowingly, of these tapes and dead number slips was 
no crime under the statute. France v. United States, 
164 U.S. 676; Smith v. United States, 70 App. D.C. 255, 
105 F. 2d 778 (1939); Fletcher v. United States , 49 A. 2d 
88 (1946). There remained to the officer a bare sus¬ 
picion that appellant had been, or was, engaged in some 
capacity in the operation of a lottery at the time applica¬ 
tion was made for the warrant of arrest. The officer did 
not know of the appellant; had no prior information he 
was engaged in an illegal enterprise; had no “plays” or 
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any other information of any kind to support the charge 
at that time. No explanation was offered for the release 
of appellant after discovery of the slips and tapes, and 
the officer’s grounds for a warrant of arrest were no 
more on the day following. The procedure followed by 
the officer provides a well founded belief that the pur¬ 
pose of the warrant was to seek additional evidence upon 
its execution. The officer’s recitation of the seizure of 
this material from a drunk fails to show probable cause, 
and the officer’s expression of belief appellant was en¬ 
gaged in operation of a lottery was a conclusion based 
on suspicion (J. A. 3A). It fails to measure up to the 
standards of probable cause, Carroll v. United States, 
267 U.S. 132, 136, and the Court erred in vacating its 
order quashing the warrant of arrest and admitting into 
evidence the slips and tapes over appellant’s objection. 

n 

Three Dead Number Slips and Adding Machine Tapes 
Seized From Appellant on One Occasion, When Drunk, 
Combined With Several Tapes Seized From Him at a 
Later Date, Constitute No Interest in a Lottery Yet to 
Run Nor a Violation of Title 22-1502, and Such Circum¬ 
stantial Evidence, Without Direct Evidence, Is Inadmis¬ 
sible and Insufficient to Sustain a Verdict of Guilt Under 
Title 22-1501-2. 

In support of count 1 of the indictment, being con¬ 
cerned with a lottery between Nov. 15 and Dec. 7 of 
1951, appellee offered into evidence three used number 
slips and several tapes seized on November 15th, several 
tapes seized on December 7th, and Captain Monroe’s opin¬ 
ion that the texture of the number slips indicated they 
were the copies given to a backer, and the tapes were 
known as a ribbon and used in the numbers business. The 
evidence to show appellant was concerned in some man¬ 
ner in the operation of a lottery was therefore wholly 
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V 


circumstantial, for the main fact could only be reached 
through the inference raised by the slips and tapes. Mil¬ 
ler v. State, Tex. Cr. App., 119 S. W. 2d 1952. Possession 
of adding machine tape records of numbers transactions, 
per se, have no application to Title 22-1501 of the District 
of Columbia Code and constitutes no crime. The statute 
is highly penal and must be strictly construed. France v. 
United States, supra. The provisions of this section of 
the statute refers to documents or other devices repre¬ 
senting an INTEREST in, or record of, an INTEREST 
IN A LOTTERY YET TO BE RUN, and does not em¬ 
brace records of past transactions. Adding machine tapes 
of past transactions, if admissible for corroborative pur¬ 
poses, must find support in other evidence to have any 
probative value. The only other evidence in support of 
the first count are the three dead number slips, and dead 
slips are not included within the possessive feature of 
this section of the statute, Smith v. United States, supra, 
and themselves must lean on other evidence for probative 
value. The situation as to count 1, then, finds two cate¬ 
gories of evidence, neither of which individually, or in 
combine, supports itself, and each leaning on the other 
for support and entirely without support of any direct 
evidence. The quality and quantity of the evidence was 
not sufficient to overcome the presumption of innocense, 
Commonwealth v. Marino, 142 Pa. Super. 327 (1940), 16 
A 2d 314, wherein the Court held: 

Where crime charged is sought to be sustained wholly 
by ‘‘circumstantial evidence” the circumstances proved 
should be such as reasonable and naturally to justify 
an inference of guilt of accused, and should be of 
such volume and quality as to overcome presumption 
of innocense and satisfy jury of accused’s guilt be¬ 
yond a reasonable doubt. 

In Chandler v. State, 63 Ga. App. 304, 11 S.E. 2d 103, 
wherein the officers discovered a lottery ribbon after ac- 
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cused, intoxicated, had driven over a fire hose, the court 
stated: 

The evidence against the defendant was wholly cir¬ 
cumstantial, and was not sufficient to exclude every 
reasonable hypothesis save that of his guilt. 

The evidence in support of Count 2 of the indictment 
comprises three dead numbers slips and several adding 
machine tapes seized from a drunk. Title 22-1502 of the 
District of Columbia Code applies only to documents or 
devices representing an interest in a lottery yet to be run. 
United States v. Halseth , 342 U.S. 277, (1952); France v. 
United States, Smith v. United States, and Fletcher v. 
United States, supra; D’Alessandros v. State, 114 Fla. 70, 
153 So. 95; Harris v. State, 55 So. 2d 109 (1951); Dixon v. 
State, 56 So. 2d 331 (1952). 

The sole evidence in support of Count 3 of the indict¬ 
ment comprised several adding machine tapes, no numbers 
slips, dead or alive, and represented no interest under 
this section of the statute in a game of chance. The 
court erred in admitting the evidence over objection and 
overruling appellant’s motion for a judgment of acquittal. 

m 

The Government Proved That Appellant Was Drunk 
When Arrested on the Street in Possession of Three Dead 
Number Slips and Several Tapes. The Officer’s Affidavit 
in Support of Application for a Warrant Showed Appel¬ 
lant to Have Been So Drunk That He Could Not Make 
Coherent Answer to the Officer’s Question. There Being 
No Evidence to the Contrary, the Government Failed to 
Show Possession “Knowingly”, a Necessary Element of 
the Charge of Possession, Count 2. 

Title 22-1502 of the District of Columbia Code, in part, 
provides: 
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If any person shall within the District have in his 
possession, KNOWINGLY, any ticket . . . 

Under Count 2 of the indictment, it was necessary for 
the government to prove each element of the charge to 
sustain a conviction for possession, knowingly, of lottery 
slips under the statute. Officer Knotts arrested and 
searched appellant while he was so drunk that he was 
unable to give coherent answers (J.A. 3A). The condition 
of a highly intoxicated person speaks for itself insofar as 
his mental powers are concerned. No testimony was 
elicited by the appellee to demonstrate whether appellant 
was even aware of his arrest or his possessions. 

In United States v. Bianco, D. C. 1952, 103 F. Supp. 
867, the court stated: 

The term “knowingly” contains no element of evil 
purpose but imports a perception of the facts requis¬ 
ite to make up the crime. Commonwealth v. McKnight, 
1933, 283 Mass. 35, 186 N.E. 42. Accordingly, proof 
of knowledge . . . that the defendant knew he was 
carrying these items when he traveled in interstate 
commerce was essential. 

Appellee offered no proof that appellant, drunk, knew 
he was carrying dead slips and tapes on November 15, 
1951, and the court erred in overruling appellant’s motion 
for a .judgment of acquittal. 

IV 

Appellant At No Time Was in Possession of a Number 
Slip, or Record of Such Slip, Sold or to Be Sold in a 
Lottery Yet to Run and the Court Erred in Charging 
the Jury That the Slips, Live or Dead, in Addition to 
the Other Evidence of the Case, Created a Prima Facie 
Presumption of the Operation of a Lottery. 

The Court (J.A. 23A) charged the jury that slips, dead 
or live, in addition to the other evidence of the case, cre¬ 
ated a prima facie presumption of guilt under Count 1. 
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Exception was taken by the appellant. Count 1 specifi¬ 
cally charged appellant with being concerned in some 
capacity with the operation of a lottery unidentified. 
There was no direct evidence in the case to connect ap¬ 
pellant with any lottery, and the government relied upon 
three dead slips and the rundown tapes. 

Title 22-1501, in part, states: 

If any person . . . have in his possession for the 
purpose of sale or transfer, a chance or ticket in 
or share of a ticket in any lottery. . . . 

The possession of any copy or record of any such 
chance, right, or interest . . . shall be prima-facie 
evidence that the possessor of such copy or record 
did, at the time and place of such possession, keep, 
set up, or promote . . . a . . . lottery. 

The statute refers only to sale or transfer of, or pos¬ 
session for sale or transfer of any ticket, certificate, etc., 
in a lottery, or purporting or intended to guarantee or 
assure anyone of an interest in a lottery yet to run. The 
meaning of the possessive feature of this statute is de¬ 
termined by the SALE AND TRANSFER section. The 
prima-facie presumption is conditioned upon and comes 
into existence only if there be possession for sale, or 
record of a sale of an interest in a lottery yet to be de¬ 
termined. This is true for the presumption is condi¬ 
tioned upon possession of any copy or record of any in¬ 
terest in the future outcome of a lottery. Dead slips 
represent no interest in the outcome of a lottery, and 
cannot support the presumption. The statute has no 
application to rundown tapes. There was no evidence in 
the case to support the charge of prima facie presumption, 
and the court committed reversible error in so charging 
the jury. 
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V 

Possession of Rnn-Down Tapes, Only, Does Not Violate 
Title 22-1502 of the District of Columbia Code, as 
Charged in Count 3, and Are Inadmissible to Prove the 
Charge and Cannot Justify an Instruction That Posses¬ 
sion of Such Papers Which Were Used or Had Been 
Used in Connection With a Lottery Warranted a Con¬ 
viction. 

In connection with Count 3 of the indictment appellant 
excepted (J.A. 24A) to the charge of the court that if the 
jury believed the run-down tapes taken from appellant 
on December 7, 1951, were writings which were used or 
HAD BEEN USED in connection with a lottery, then 
they were to return a verdict of guilt on that count. Run¬ 
down tapes do not fall within the provisions of the statute 
relating to possession and are inadmissible, and, in any 
event, none of the papers introduced into evidence related 
to a lottery yet to be run. The court erred in so in¬ 
structing the jury. 

VI 

The Government Failed to Show the Existence of a Lot¬ 
tery Between November 15, 1951, and December 7, 1951, 
Under Count 1. The Corpus Delicti of Being Concerned 
With a Lottery Not Having Been Shown, Appellant Was 
Entitled to a Judgment of Acquittal Upon His Motion. 

Under the charge of being concerned with the operation 
of a lottery in some capacity, Count 1, it became incum¬ 
bent upon appellee to first establish the lottery and then 
to show appellant’s connection to the jury beyond a 
reasonable doubt. The whole of the evidence may be 
summed up as an effort to show appellant’s connection 
with a lottery of some kind. No evidence was offered to 
show what lottery, if any, was in operation, and when 
or where, from about November 15th to December 7th of 
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1951. The testimony of Captain Monroe (J.A. 17 to 21A) 
was concerned with the nature and meaning of the slips 
and tapes and the methods of operating a lottery. 

The question of corpus delicti was considered in State 
v. Humphrey, 358 Mo. 904, 217 S.W. 2d 551, wherein the 
Court said: 

The two elements necessary to prove the corpus 
delicti of a lottery ... are: (1) the establishing of 
a lottery by someone, (2) that the person charged 
aided or assisted in making or establishing it. State 
v. Emerson, 318 Mo. 633, 1 S.W. 2d 109 . . . Estab¬ 
lished lotteries with drawings at the Harlem Club in 
Illinois are merely assumed by the State and it pro¬ 
duced no evidence of them at all. . . . There is no 
testimony concerning defendant’s activities in St. 
Louis or anything more than his possession of the 
papers described at the time of his arrest. 

The evidence in this case being devoid of any showing 
that a lottery was in operation during the period in 
question, the appellee failed to make out a case sufficient 
to sustain a verdict, and the court erred in overruling 
appellant’s motion for a judgment of acquittal. 

CONCLUSION 

Appellant was guilty of no crime at the time of his 
arrest on November 15, 1951, except the misdemeanor of 
being drunk on the street, for which collateral was posted 
to effect his release on the following morning. The three 
dead numbers slips and run-down tapes seized from his 
person at that time provided no ground for a warrant of 
arrest. Possession of run-down tapes at the time of his 
arrest on December 7, 1951, was no crime, and the govern¬ 
ment failed to prove the corpus delicti of operating a 
lottery. The evidence was insufficient for jury considera¬ 
tion and the Court erred in admitting the documentary 
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evidence and in overruling appellant’s motion for a judg¬ 
ment of acquittal. 

Appellant believes that by reason of the foregoing er¬ 
rors the conviction should be set aside. 

Respectfully submitted, 

James K. Hughes 
Columbian Building 

Rex K. Nelson 
Columbian Building 
Counsel for Appellant 
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58 Filed Jan 23 1952 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
For the District of Columbia 

421- , 52 
G. J. 154-52 

Commissioner’s Docket No. 10 
Case No. 4677 

UNITED STATES OF AMERICA 


v. 

SAMUEL WESLEY CLEMENT 
WARRANT OF ARREST 

To W. Bruce Matthews, U. S. Marshal, D. C., or any 
other person authorized to serve same. 

You are hereby commanded to arrest Samuel Wesley 
Clement, and bring him forthwith before the nearest 
available United States Commissioner to answer to a 
complaint charging him with unlawfully setting up and 
promoting a policy lottery and possessing number slips 
on Nov. 15, 1951 at Wash., D. C. in violation of D.C.C. 
Title 22, Section 1501 and 1502 

/s/ illegible 

United States Commissioner 

Date Nov. 16,1951. 

RETURN 

Received Dec. 7, 1951 at Wash, and executed by arrest 
of Samuel W. Clement Dec. 7,1951. 

/s/ W. Bruce Matthews 
U. S. Marshal 
Wash. District of D. C. 

By /s/ illegible 
Deputy 


Date Dec. 7,1951. 
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Statement of Facts Relative to Request of United States 
Commissioner’s Arrest Warrant for Samuel Wesley 
Clement , Col. 41 Yrs. of 2502 M St. N.W. Violation 
of Lottery Laws. 

About 9:55 P.M. Nov. 15, 1951 while I was cruising in 
Wagon #3 in the 1200 blk. of 25th St. N.W., Washington, 
D. C. I observed a colored man walking south on the east 
side of the street in a staggering condition, when this 
man got to the N.E. corner of 25th & M Sts. N.W. I got 
out of the wagon and went up to him, at this time I ob¬ 
served he was in a very drunken condition, and I placed 
him under arrest and transported him to the Third Pet 

While at the Third Pet. the colored man was identified 
as Samuel Wesley Clement, col. 41 yrs. 2502 M St. N.W. 
and was booked for Drunk case #30892 and at this time 
I began to search the prisoner prior to being placed in 
Confinement. It was discovered in his coat pockets sev¬ 
eral number slips and numerous run down tapes known 
to be used by number pick up men. At this time I began 
to question the defendant about these articles in his pos¬ 
session, and he was unable to give me any coherent 
answers due to the fact he was in a drunken condition. 

I believe Samuel Wesley Clement is operating a lottery 
in violation Title 22 sections 1501 & 1502 of the D. C. 
Code. 

About 10:00 AM. Nov. 16, 1951 I went to the U. S. 
attorney’s and discussed the matter with Mr. Bryant, 
U.S. Asst. Dist. Attorney who authorized and requested 
the issuance of an arrest warrant for Samuel Wesley 
Clement for operating a lottery in violation of Title 22 
sections 1501 & 1502 of the D.C. Code. 

/s/ Pvt. Clarence W. Knotts, #3 Pet. 

Pvt. Clarence W. Knotts. MPDC 
#3 Pet. 
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SUBSCRIBED AND SWORN TO BEFORE ME 
THIS Sixteenth day of November 1951. 

/s/ Cyrill S. Lawrence 

U. S. Commissioner for D.C. 

Issue A.W. for 1501 and 1502 
/s/ C. S.L. 

4677 

• • * • 

59 Filed in Open Court Mar 10 1952 

Harry M. Hull, Clerk 

The Grand Jury charges: 

Continuously during the period from about November 
15, 1951, to about December 7, 1951, within the District 
of Columbia, Samuel W. Clement was concerned as owner, 
agent and clerk, and in other ways, in managing, carrying 
on and promoting a lottery known as the numbers game. 

SECOND COUNT: 

On or about November 15, 1951, within the District of 
Columbia, Samuel W. Clement knowingly had in his 
possession certain tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, 
devised and designed for the purpose of playing, carry¬ 
ing on and conducting a lottery known as the numbers 
game. 

THIRD COUNT: 

On or about December 7, 1951, within the District of 
Columbia, Samuel W. Clement knowingly had in his pos¬ 
session certain tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, 
devised and designed for the purpose of playing, carry- 
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ing on and conducting a lottery known as the numbers 
game. 

/s/ Charles M. Irelan 

Attorney of the United 
States in and for the 
District of Columbia 


A TRUE BILL: 

/s/ John F. MacDonald 
Foreman 


61 Filed Apr 17 1952 Harry M. Hull, Clerk 
Motion to Quash Warrant of Arrest 

Comes now the defendant, by and through his attorney, 
and respectfully moves the Court to quash the Warrant 
of Arrest issued herein for the following reasons: 

1. The affidavit upon which the Warrant of Arrest 
was issued sets forth no facts constituting probable cause 
for the issuance of said Warrant. 

2. The only allegations in said application for the 
Arrest Warrant are conclusions of law. 

/s/ James K. Hughes 

JAMES K. HUGHES, 
Attorney for the Defendant 
Columbian Building 
Washington 1, D. C. 

• • • • 

68 Filed May 14 1952 Harry M. Hull, Clerk 

Informal Memorandum 

The conceded facts appear to be that the defendant 
was arrested on a charge of drunkenness, and after being 
taken into the precinct, was searched and certain paper 
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writings, which are conceded to be old and used numbers 
slips and a rundown tape, were taken from his person. 
Thereafter, the arresting officer submitted the paper 
writings and rundown tape to the United States Com¬ 
missioner and obtained an arrest warrant for the de¬ 
fendant. The defendant moves to quash the warrant of 
arrest which lead to his indictment charging violation of 
Sections 1501 and 1502, Title 22, D. C. Code, relating to 
the promotion sale or possession of lottery tickets. 

It is the contention of the Government that the posses¬ 
sion of such old and used numbers slips constituted prob¬ 
able cause for the issuance of the warrant of arrest. The 
court is of opinion that since such numbers slips being 
old and used do not represent any chance or interest to 
be awarded by lot or chance since they were not at 
the time of seizure dependent upon the event of any lot¬ 
tery or drawing. In support of this contention see 
France v. United States, 164 U.S. 673; Francis v. United 
States, 188 U.S. 375. What the Court of Appeals said in 
Smith v. United States, 70 Apps. D.C. 255 is not to the 
contrary. All that was said in that case is that in 
prosecution for possession of numbers slips, 
69 introduction of evidence of old and used numbers 
slips was not prejudicial where evidence established 
that slips in defendant’s possession at the time of his 
arrest were for future use. 

Government counsel rely upon Roseborough v. United 
States, decided by the Municipal Court of Appeals for 
the District of Columbia on January 17, 1952. A reading 
of that opinion discloses that the court was considering 
undated lottery slips. The court held that possession of 
such undated slips constituted prima facie evidence of 
guilt and that the burden of going forward with the evi¬ 
dence then shifts as a consequence to the defendant to 
prove the contrary. The instant case is very different 


from the Roseborough case for here it is conceded that 
the numbers slips were old and used. 

Defendant’s motion to quash warrant of arrest will 
be granted. Counsel for defendant will present an appro¬ 
priate order. 

/s/ F. Dickinson Letts 
F. Dickinson Letts 
Judge 

• • • • 

70 Filed May 15 1952 Harry M. Hull, Clerk 

Order 

Upon consideration of the Motion herein made to quash 
the warrant of arrest issued herein, and it being conceded 
by the Government that the numbers slips were old num¬ 
bers slips, and upon further consideration by the Court 
of Points and Authorities submitted by the Government, 
as well as Defense Counsel, it is by the Court this 15th 
day of May, 1952, 

ADJUDGED, ORDERED and DECREED, that the 
Motion to Quash Warrant of Arrest be, and hereby is, 
granted. 

/s/ F. Dickinson Letts 
Judge 

• • * * 

71 Filed May 28 1952 Harry M. Hull, Clerk 

Motion to Suppress Evidence 
and Dismiss Indictment 

The defendant respectfully moves the Court to sup¬ 
press evidence of property taken from him at the time of 
his arrest on a drunkenness charge, as well as property 
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taken from him at the time of his arrest on a warrant, 
for the following reasons: 

1. Justice Letts granted a Motion to quash warrant 
of arrest. 

2. The arrest of the defendant was therefore illegal 
and a violation of his constitutional rights, and the de¬ 
fendant requests the Court to suppress as evidence the 
property taken from him and to dismiss the indictment 
herein. 

/s/ James K. Hughes 

JAMES K. HUGHES, 
Attorney for the Defendant 
Columbian Building 
Washington 1, D. C. 

• • • • 

72 Filed Jun 6 1952 Harry M. Hull, Clerk 

On this 6th day of June, 1952, came the attorney of 
the United States, the defendant in proper person and 
by his attorney, James K. Hughes, Esquire; whereupon 
the motion of the defendant to suppress evidence and 
the motion to dismiss the indictment, coming on to be 
heard, after argument bv counsel, are each by the Court 
DENIED WITHOUT PREJUDICE. 

Bv direction of 

HENRY A. SCHWEINHAUT 
Presiding Judge 
Criminal Court #5 

• • • • 
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74 Filed Jun 30 1952 Harry M. Hull, Clerk 

Motion to Reconsider Order 
Quashing Warrant of Arrest 

On May ., 1952, upon written motion of defendant, 

the Court (Judge F. Dickinson Letts) quashed the war¬ 
rant of arrest herein. 

The United States Attorney requests the Court to re¬ 
consider its order quashing the arrest warrant, in the 
light of Harvey v. United States, United States Court of 
Appeals for the District of Columbia, No. 11227, decided 
May 22, 1952, after the order herein. 

The Harvey case is the first decision passing on this 
question in the Court of Appeals. 

Respectfully, 

/s/ Charles M. Irelan 

CHARLES M. IRELAN 
United States Attorney 

/s/ William Hitz 

WILLIAM HITZ 

Assistant United States 
Attorney 

• • • • • 

76 Filed Aug 1 1952 Harry M. Hull, Clerk 

Order 

Upon consideration of Motion of United States to Re¬ 
consider Order Quashing Warrant of Arrest, heretofor 
entered on May 15, 1952, it is by the Court this 1st day of 
August, 1952, 

ORDERED, that the Order granting Motion to Quash 
Warrant of Arrest, entered herein on May 15, 1952, be, 
and the same hereby is, vacated; and 
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It is further ORDERED, that the said Motion to Quash 
Warrant of Arrest be, and the same hereby is, denied. 

/s/ F. Dickinson Letts 
JUDGE 

• • • • 

80 Filed Dec 23 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant 

Samuel W. Clement. Dist. Jail. 

Name and address of appellants attorney 

James K. Hughes, 416-5th St N.W. 

Offense Operating a lottery. Possession of slips. 
Concise statement of judgment or order, giving date, and 
any sentence 

6 months. Counts 2, 3, Concurrent. 

3-9 months, Count 1, consecutive. 

Name of institution where now confined, if not on bail 
Jail. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment 

/s/ Samuel W. Clement 
Appellant 

Date 12/23/52 

/s/ James K. Hughes 

Attorney for Appellant 
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5 Clarence C. Knotts 

• • • • 

6 Direct Examination 
BY MR. FLANNERY: 

Q Officer, will you state your name! A Clarence W. 
Knotts. 

• • • • 

Q Directing your attention to November 15, 1951, to 
what precinct were you attached at that time? A I was 
attached to the Third Precinct. 

Q Again directing your attention to that date and 
to the hour of around 9:55 p. m., where were you? A I 
was assigned to Patrol Car No. 3, cruising in the twelve 
hundred block of 25th Street, Northwest 

Q At that time did anything unusual occur? A Yes, 
sir. 

Q What happened? A I observed the defendant in 
a staggering condition walking south on the east side of 
the twelve hundred block of 25th Street 

• • • • 

7 • • * I arrested him for drunk. 

Q Where did you place him? A Placed him 
in the wagon and took him to the Third Precinct, 20th 
and K, Northwest. 

Q Did there come a time at the Third Precinct that 
you searched him? A Yes. I searched him prior to 
putting him in confinement for drunk. 

• • • • 

Q Did you recover anything from him? A From 
his pockets I recovered several number slips and adding 
machine tapes. 

• • • • 

(Documents were marked for identification Govern¬ 
ment’s Exhibits 1 and 1-A.) 


! 
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8 BY MR. FLANNERY: 

Q Now, Officer Knotts, I show you what has 
been marked Governments Exhibit No. 1 for identifica¬ 
tion and ask you to look through those and ask you if 
you can identify them. A Yes. These are the tapes I 
took off the defendant. I marked the time on them and 
date and my initials. 

Q Your initials! A Yes, sir. 

Q Now, I show you what has been marked as Govern¬ 
ments Exhibit No. 1-A for identification. Can you iden¬ 
tify those? A Yes, sir. These were taken from the 
defendant. I marked them with the time, date, and my 
initials on them. 

Q What was the defendant charged with on that date, 
November 15? A He was charged with drunk, sir. 

Q Now directing your attention to November 16, 1951, 
the following day, did you have occasion to go to the 
United States Attorney’s Office? A I did. I conferred 
with Mr. Bryant, Assistant District Attorney. 

Q Did you secure a warrant? A He authorized a 
warrant to be issued, and I did secure a warrant from 
the United States Commissioner. 

9 Q For whom did you secure a warrant? A 
Samuel Wesley Clement. 

Q For what purpose did you secure that warrant? 
A For operating a lottery, sir. 

Q Did there come a time when you executed that 
warrant? A There was. 

Q When was that, sir? A That was about 11 a. m. 
on December 7, in the nine hundred block of 22nd Street, 
Northwest. 

Q Is that in the District of Columbia? A District 
of Columbia. 

Q What, if anything, was the defendant doing when 
you saw him on that date? A He was sitting in an 
automobile there with another colored man. 
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Q Did you then arrest him? A I did, and I advised 
him I had a warrant for him, sir. 

Q Did there come a time on December 7 when you 
searched the defendant? A There was, sir. 

(Documents were marked Government’s Exhibit No. 2 
for identification.) 

BY MR. FLANNERY: 

Q I show you what has been marked as Gov- 

10 eminent Exhibit No. 2 for identification and ask 
you if you can identify it. A Yes. I took these 

from the defendant, marked the date, time, and my ini¬ 
tials on them, sir. 

Q Did you question the defendant in regard to these 
slips? A I did, sir. 

Q What, if anything, did he have to say in regard to 
them? A The only thing he told me, he said, “You 
know what they are.” 

I asked him, “Are they number run-down tapes?” and 
he wouldn’t say anything else. 

• • • • 

Cross Examination 
BY MR. HUGHES: 

Q What time was it, Officer, you said you arrested 
the defendant on the 15th? A About 9:55 p. m., sir. 

Q Do you know what time the winning number comes 
out? A On that day, I don’t know, sir. 

Q Well, you are somewhat familiar with the opera¬ 
tion of the numbers game, aren’t you? A Yes, sir. 

Q And is it not a fact that the whole number 

11 is out approximately five o’clock in the evening? 
A Yes, sir. 

Q And you arrested the defendant at 9:55 at night, 
is that right? A Yes, sir. 

Q Now, at the time you arrested him you say you 


f 
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took this property out of his pocket, is that right? A 
That’s right, sir. 

Q I call your attention to what has been marked 
Government Exhibit No. 1 and I will ask you to look at 
that. 

From your experience in the workings of the numbers 
game, would you say that was numbers slips? A I 
would say this was— 

Q I think you should answer my question first. A 
Not a number slip, no, sir. 

Q That is not a numbers slip? A No, sir. 

Q Now I will hand you what has been marked Gov¬ 
ernment Exhibit 1-A and ask you if that is a numbers 
slip. A That is not a numbers slip. 

Q And another one and ask you if that is a number 
slip. A No, sir. 

Q I hand you another one and ask you if this 
12 is a number slip. A No, sir. 

Q Now I will hand you three yellow pieces of 
paper, the numbers at the bottom of which are as follows: 
The first one is 41611-50; the second is 41693-30; the 
third one is 31709-4. 

I will hand you these three Government Exhibits and 
ask you if these are number slips in your opinion. A In 
my opinion, this one is here (indicating.) 

THE COURT: What is “here”? 

THE WITNESS: In my opinion, this is (indicating.) 

BY MR. HUGHES: 

Q Call the number. 41611-50 he identifies as a number 
slip. A 41693-30, in my opinion, is a number slip. 
31709-4, in my opinion, is a number slip. 

Q Now, directing your attention to slip numbered 
31709, does that not indicate to you that No. 906 was the 
winning number and the player had $30 coming back? 
A That does, sir. 

Q So that at the time you made these seizures, the 
number had been completed and the hits recorded on 
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these pieces of paper, isn’t that true? A Repeat the 
question, please. 

Q At the time you made the arrest the number 

13 had been determined, the winning tickets had been 
selected, find the amount of money coming back to 

the player had been recorded on these slips, isn’t that 
true? A Evidently, sir. 

Q And that applies equally to slip No. 41693-30, 
doesn’t it? A Yes, sir. 

Q And it applies equally as well to 41611-50? A 
Yes, sir. 

Q And, for the record, there is no date whatever on 
any of these three yellow slips, the numbers of which 
are already in the record? A Just the date I put on at 
the time. 

Q Just your date? A Yes. 

Q Which shows 11-15-51, 10 o’clock p. m.? A Yes, 
sir. 

Q Now, the winning number for the 15th of November 
was determined some hours prior to 10 p. m.? A I 
don’t know, sir, because I didn’t check on it. I don’t 
know what time the number came out 

Q Did you ever know the winning number to be de¬ 
termined as late as 10 o’clock at night? A No, sir. 

Q The first race goes at three o’clock, doesn’t 

14 it? A I don’t know what time they determine 
the races—what time in the afternoon. 

Q But these three slips, which are the only three 
that you have testified in your opinion were number 
slips, indicate a winning ticket on a number which had 
already been determined; is that true? A That’s right 

MR. HUGHES: That is all. 
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Redirect Examination 
BY MR. FLANNERY: 

Q Officer, you stated these three slips are numbers 
slips? A That’s right. 

Q But they are used number slips, is that right? 
A That’s right. 

• • • • 

Q You said these tapes were not number slips? A 
No, sir. 

Q In your opinion, what are they, Officer? 

• • • • 

15 A In my opinion, these are run-down tapes used 
by number pick-up men to total up their take and 
winnings for the period of time that’s marked. Some of 
them have dates on them. 

• # • • 

18 Further Cross Examination 
BY MR. HUGHES: 

Q Officer Knotts, I believe you testified you arrested 
the defendant the first time about 9:55 at night on No¬ 
vember 15? A That’s right, sir. 

Q And you arrested him for drunk? A That’s right, 
sir. 

Q And you took him to the precinct and were present 
when he was searched? A I searched him, sir. 

Q What did you take off him? 

THE COURT: We have been all over this. 

BY MR. HUGHES: 

19 Q Aside from what you testified to, what did 
you take off him as far as money was concerned? 

A He didn’t have any money at that time. 

Q He didn’t have any money on him? A No, sir. 

Q And the record shows, does it not, that the de- 
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fendant was released the following morning, upon paying 
ten dollars collateral for drunk? A That’s right 
Q And he was released? A Yes, sir. 

Q That was the only charge that you placed against 
him? A At that time, yes, sir. 

• • * • 

20 John B. Monroe 

was called as a witness, and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

BY MB. FLANNERY: 

Q Your name is Captain Monroe? A John B. Mon¬ 
roe. 

Q You are a member of the Metropolitan Police 
Department? A I am. 

21 Q Attached to what squad? A Gambling and 
Liquor Squad. 

• • • • 

23 Q Now, Captain, I show you what has been 
marked Government Exhibit No. 1 for identifica¬ 
tion, and I call your attention first to these three slips, 
these three yellow slips. 

For the purpose of the record, the first one is marked 
41693-30. 

I show you this first of the yellow slips and I ask you, 
in your opinion, what is that? A That is a numbers 
slip written by a number writer whose symbol is S. R. 
on a book ordinarily used for writing numbers. Indi¬ 
cated on this slip is the fact that some number in the 
combination of 731 has been a winning number, because 
there is a notation here of $30 on the side. • • • 

• • • • 
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Q From your experience, how do numbers writers 
usually write their names? How do they keep rec- 

24 ords? A Well, they write them with three copies. 
The original is kept by the writer himself and 

turned in to his pick-up man for transfer to the numbers 
backer. A copy is delivered, if they deliver a receipt, to 
the player. The onion skin copy out of the writer’s book 
is retained by the person that writes the number for his 
record. 

This copy (indicating) is an original copy. 

This copy (indicating) would have been retained by 
the number writer— 

MR. HUGHES: I object. There is no question pend¬ 
ing which would require that answer. 

THE COURT: I will sustain the objection. 

BY MR. FLANNERY: 

Q Is that a ribbon or a carbon? 

BY THE COURT: 

Q That is not a carbon? A No, sir. 

Q It is not an onion skin, either? A No, sir. 

BY MR. FLANNERY: 

Q It is your testimony that that is an original slip? 
A Yes, sir. 

Q What does that indicate to you as an expert? 

25 A That indicates this is the copy given to the 
backer so he can total his work. This is the one 

that goes back to the backer. 

• • • • 

Q I show you this second yellow slip, which is also 
part of the exhibits marked for identification as Govern¬ 
ment Exhibit No. 1, and on this yellow slip the number 
is 41611-50. I ask you, in your opinion, what is that, 
sir? A This is an original. It indicates that some one 
has bet on the 9 to be the lead number, for one dollar, 
and also another individual has a bet on it for a quarter. 

By the red pencil marks at the bottom of it, that was 
the lead number of that day, because it has $11 and 25 
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out here, $11.25 at the bottom of it. This is by the 
same writer, S. R. 

Q The initials in the upper right-hand comer? A 
Yes, sir. 

Q I show you this third yellow slip and ask you, 
26 in your opinion, what is that? A That is an 
original copy of a number slip by the writer S. R., 
and on that day it shows 906 was the probable winning 
number. $30 in the right-hand comer. 

• • • • 

30 John B. Monroe 

• • • • 

Direct Examination (Resumed) 

• • • • 

Q Now, sir, I show you a slip of paper which has 
been marked as Government’s Exhibit 1-A for identifica¬ 
tion, and ask you, sir, in your opinion, what is that? A 
Well, this is an adding machine tape, and it is customarily 
referred to in the numbers business as a writer’s ribbons. 
A person operates an adding machine and each writer’s 
work is totaled up, and after it is totaled up a symbol 
is placed beside it so that if there is any discussion, it 
can be returned. Some writers request a tape every day; 
Some of them just now and then. 

• • • • 

31 Q What do those symbols and initials mean? 
What are they, in your opinion? A They are 

number writers’ symbols. They have been assigned to 
an individual by either the backer or pick-up man so he 
can be identified by the assembler, and he doesn’t have 
to use his full name. 

Q I show you the remainder of these slips which com¬ 
prise Exhibit 1-A for identification and ask you to look 
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over those. What are those, in your opinion? A These 
are the same things. These are tapes run off the adding 
machine and given to different number writers. They 
have different symbols. 

• • • • 

33 Q I show you these three white slips, which 
are part of Government Exhibit No. 1-A for identi¬ 
fication. I ask you if you can give an opinion as to 
what they are. A Well, these are not numbers bets. It 
indicates to me that they are figures written down by a 
pick-up man indicating the amount of money turned in to 
him by different number writers. 

It has the same symbols that we find on the tape over 
here, with the different amounts of money opposite the 
names. 

So by themselves, they would indicate nothing, but in 
conjunction with these tapes and the slips, it would indi¬ 
cate to me that these were writers’ symbols on the right 
and the amount of money that each one of them had 
turned in on the left 

• • • • 

Q Now, Captain, I show you what has been marked 
Government No. 2 for identification, referring to this 
piece of paper. I ask you, sir, in your opinion. 

34 what is that, sir? A That is an adding machine 
tape, known as a ribbon, and used in the numbers 

business in their transactions. It has different symbols 
on it. 

• • • • 

37 BY MR. HUGHES: 

Q How many of these exhibits which you have 
examined would you say were in fact numbers slips? A 
Three. 

Q And those are the three that I hold in my hand, 
is that correct? A Yes, sir. 
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Q His Honor asked yon the question that on one of 
these slips the word “hit” appears. 

THE COURT: No, I did not I said on one of the 
run-down tapes. 

BY MR. HUGHES: 

38 Q The word “hit” appears, is that right? A 
Yes. 

Q That indicates to you, does it not, sir, that the 
number for the day had been determined—the winning 
number had been determined—and the word “hit” meant 
the amount of money which had been paid out to the 
successful player on that day? A Yes, sir. 

Q I will hand you what has been marked Government 
Exhibit No. 1, which is three yellow pieces of paper, bear¬ 
ing numbers at the bottom 31709, 41611, and 41693, and 
ask you what, in your opinion, that $30 to you indicates. 
A That indicates that that is a hit of $30 on the figure 
906. 

Q So that the number had been determined— A Oh, 
yes. 

Q —prior to writing $30 on the side, is that right? A 
Oh, yes. 

Q And the same applies equally as well with refer¬ 
ence to $11.25 on that slip? A Yes, that would have 
to be. 

Q The same applies equally as well on 41693, is that 
right? A That’s right. 

39 Q So these slips to you as an expert indicate 
dead slips? A They are hits in a numbers lot¬ 
tery, yes, sir. 

Q And the lottery has been run? A And the lottery 
has been run and the winner has been determined. 

• • • • 

40 MR. FLANNERY: I offer Government Exhibit 
Nos. 1,1-A, and 2 into evidence. 

MR. HUGHES: Of course, that is over our objection. 
THE COURT: Very well. They may be admitted. 
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MR. HUGHES: The objection is in the record. 

THE COURT: Yes, indeed. 

(Documents referred to were received in evidence as 
Government’s Exhibits 1,1-A, and 2, respectively.) 

* * • • 

41 Motion for Judgment of Acquitted 

MR. HUGHES: We respectfully move Your Honor 
for a judgment of acquittal on the following grounds: 

At the time of the arrest of the defendant, he was 
arrested for a separate and distinct offense, to wit, drunk¬ 
enness. After being arrested for drunk, he was released 
from the precinct on the deposit of ten dollars collateral. 
Certain paper writings were taken from him. 

It is the Government’s position and the Government’s 
contention that he knowingly possessed numbers slips. 

We respectfully submit to Your Honor that the man, 
who the Government contends is a drunk, could not know¬ 
ingly possess numbers slips. 

We therefore say that when the police officer took three 
used numbers slips, and concededly used, to the 

42 United States Commissioner and made application 
for a warrant of arrest, the United States Com¬ 
missioner was in error when he issued the warrant 

THE COURT: They had a run-down tape, too. 

MR. HUGHES: We say it wasn’t enough. Now, that 
being true, it is our contention that the issuance of the 
arrest warrant— 

THE COURT: I have passed over that. I have ad¬ 
mitted them in evidence. The evidence is in. 

MR. HUGHES: I know, but I want this in the record 
so Your Honor will be in no doubt as to what our posi¬ 
tion is. 

The warrant was improperly issued. Anything seized 
under and by virtue of that warrant, seizure having been 
made December 7, was illegally seized— 
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THE COURT: It might be suppressed, but I have 
already admitted it. 

MR. HUGHES: I am trying to get you to change 
your mind. 

• • • • 

43 MR. HUGHES: You have to knowingly possess. 
THE COURT: All right. What else? 

• • • # 

THE COURT: Very well. I will deny the motion. 

• • • • 

44 Charge to the Jury 

• • • • 

49 Now, Count one charges that between November 
15 and December 7, 1951, the defendant was con¬ 
cerned as owner, agent, and clerk, and in other ways, in 
managing, carrying on, and promoting a lottery known 

as the numbers game. 

• • • • 

50 In this case, ladies and gentlemen of the jury, 
the Government has introduced evidence of the 

alleged slips and of the alleged run-down tapes for No¬ 
vember 15 and also run-down tapes for December 7, 1951. 

Now, the presence of these slips, ladies and gentlemen, 
whether live slips or expired slips, in addition to the 
other evidence may be a sufficient foundation for a reason¬ 
able inference that the defendant had been engaged in 
operating a lottery. That is prima facie. 

If you find beyond a reasonable doubt that these slips 
and these run-down tapes were used or had been used 
in the operation of a lottery known as the numbers game, 
it is vour dutv under the law to return a verdict of 
guilty on the first count of the indictment. 

• • • • 
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51 The second and third counts allege violations of 
the code of laws for the District of Columbia, 

Title 22, Section 1502, which provides that: 

If you believe and believe beyond a reasonable doubt 
that on November 15, 1951, the defendant knowingly had 
in his possession certain tickets, certificates, bills, slips, 
tokens, papers, and writings, used and to be used, and 
adapted, devised, and designed for the purpose of play¬ 
ing, carrying on, and conducting a lottery known as the 
numbers game, it is your duty under the law to re- 

52 turn a verdict of guilty on the second count of 
the indictment. 


• • • • 

On count three, if you believe and believe beyond a 
reasonable doubt that on December 7, 1951, within the 
District of Columbia, the defendant Clement knowingly 
had in his possession certain tickets, certificates, bills, 
slips, tokens, papers, and writings, used and to be used, 
and adapted, devised, and designed for the purpose of 
playing, carrying on, and conducting a lottery known as 
the numbers game—that is, if you believe that these rim- 
down tapes that were taken off the defendant at the time 
of his arrest under the warrant on December 7, 1951, 
were papers and writings that had been used or were 
being used and adapted, devised, and designed for the 
purpose of playing, carrying on, and conducting a lot¬ 
tery known as the numbers game—it is your duty under 
the law to return a verdict of guilty on the third count. 

• • • • 

54 MR. HUGHES: May the record show that I 
take exception to Your Honor’s charge with refer¬ 
ence to used numbers slips? 

I also take exception to Your Honor’s charge on the 
possession presumption. As I interpret that statute, the 
statute says if a person is possessed of a chance or ticket 
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or a share of a ticket in any lottery or any such bill, 
certificate, token, or other device. 

THE COURT: That is right. 

MR. HUGHES: Now, my interpretation of those words 
is a duplicate slip, a duplicate recording, which indicates 
that in fact it is a numbers slip, as differentiated from 
run-down tape. 

THE COURT: All right 

MR. HUGHES: It is our position that a run-down 
tape per se does not apply with reference to 1501 and it 
does not apply with reference to 1502. 

55 THE COURT: 1502 is the possession. 

MR. HUGHES: That is right; that a run-down 
tape is not indicative of anything. 

THE COURT: All right. 

MR. HUGHES: And used slips have no probative 
value on either one. 

• • • • 

Verdict of the Jury 


THE DEPUTY CLERK: What say you as to Samuel 
W. Clement on count one? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to Samuel 
W. Clement on count two? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to Samuel 
W. Clement on count three? 

THE FOREMAN: Guilty. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the possession of “dead” numbers slips is pro¬ 
hibited by D. C. Code (1951) § 22-1502? 

2. Whether the trial court properly instructed the jury that 
the possession of numbers slips, together with other numbers 
paraphernalia, constitutes prvma jade evidence of the operation 
of a lottery? 

3. Whether the trial court was correct in ruling that the 
seizure from the appellant of three “dead” numbers slips in 
addition to several adding machine tapes (which were of a 
type used by numbers pick up men) constituted probable cause 
for the issuance of a warrant of arrest for possession of numbers 
slips and for operating a lottery? 

4. Whether three “dead” numbers slips of the type ordinarily 
retained by the backer of a numbers business, and several add¬ 
ing machine tapes which are known in the numbers business 
as “writer’s ribbons” and which are used by the operators of 
a lottery, seized on one occasion, together with adding ma¬ 
chine tapes or “writer’s ribbons” which are used in the opera¬ 
tion of a lottery, seized on another occasion, constitute suffi¬ 
cient evidence to sustain a conviction for the operation of a 
lottery in violation of D. C. Code (1951) § 22-1501? 

5. Whether the fact that the appellant was drunk at the 
time of his arrest on November 15, 1951 was grounds for a 
judgment of acquittal as to count two of the indictment? 

a) 
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COUNTERSTATEMENT OF THE CASE 

On March 10, 1952, a three-count indictment was filed 
against the appellant Samuel W. Clement. The first count 
charged him with the operation of a lottery from about No¬ 
vember 15, 1951, to about December 7, 1951, in violation of 
D. C. Code (1951) § 1501. The second and third counts charged 
him with the possession of numbers slips on November 15,1951, 
and December 7,1951, respectively, in violation of D. C. Code 
(1951) § 1502. (J. A. 4A, 5A.) 

After a trial by a jury, the appellant was found guilty as 
charged (J. A. 25A). He was sentenced to serve a term of im¬ 
prisonment of six months on count two; six months on count 
three, concurrent with the sentence on count two; and three to 
nine months on count one, consecutive to the sentences imposed 
in counts two and three (R. 79). 

The Motion to Quash the Warrant of Arrest .—On April 17, 
1952, the appellant moved to quash the warrant of arrest, it 
being alleged that said warrant did not contain any facts con- 
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stituting probable cause for its issuance (J. A. 5A). Officer 
Knotts of the Metropolitan Police Department had set forth 
in his statement of facts relative to the request for a warrant 
that at 9: 55 p. m. on November 15,1951, he observed the ap¬ 
pellant walking on 25th Street NW., in a staggering con¬ 
dition ; that he arrested him for being intoxicated and trans¬ 
ported him to the Third Precinct. The officer searched the 
appellant and recovered from him several numbers slips and 
"numerous run down tapes” known to be used by numbers pick 
up men (J. A. 3A). On May 15, 1952, the court granted the 
motion to quash after entry of an informal memorandum (J. 
A. 5A-7A). 

The Motion to Suppress Evidence and Dismiss Indictment .— 
On May 28,1952, the appellant moved to suppress the evidence 
and dismiss the indictment upon the ground that the motion 
to quash the warrant of arrest had been granted and that the 
arrest of the defendant was therefore illegal. This motion was 
denied without prejudice on June 6, 1952 (J. A. 7A, 8A). 

The Motion of the Government to Reconsider Order Quash¬ 
ing Warrant of Arrest. —On June 30, 1952, the Government 
filed a motion in the District Court for Reconsideration of the 
order quashing the warrant of arrest in light of Harvey v. 
United States , 91 U. S. App. D. C. 36, 197 F. 2d 594 (1952), 
which case had been decided by this Court after entry of the 
order quashing the arrest warrant. On August 1, 1952, the 
lower court vacated its prior order granting the motion to quash 
the warrant of arrest and ordered that the motion to quash be 
denied (J. A. 9A, 10A). 

The Trial. —Officer Knotts, attached to the third precinct 
of the Metropolitan Police Department, testified that about 
9: 55 p. m., on November 15, 1951, after having observed the 
appellant walking in a staggering manner at the 1200 block 
of 25th Street NW., he arrested appellant for intoxication. 
After the appellant was transported to the precinct station he 
was searched by Officer Knotts who recovered three used num¬ 
bers slips and several adding machine tapes used by numbers 
pickup men for the purpose of calculating winnings, etc. (J. A. 
11A, 16A). The appellant was released on November 16, 
1951 after he posted collateral for the intoxication charge 
(J. A. 16A, 17A). On the same date the Officer secured a war- 
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rant from the United States Commissioner authorizing the 
appellant’s arrest for the operation of a lottery and for posses¬ 
sion of numbers slips (J. A. 12A, 2A). A search of the appel¬ 
lant, following his arrest on December 7,1951, pursuant to the 
warrant, revealed that he had in his possession a roll of bills and 
adding machine tapes (J. A. 12A, 13A). 

Captain John B. Monroe of the gambling and liquor squad 
of the Metropolitan Police Department testified, as an ex¬ 
pert, that the numbers slips seized by Officer Knotts from the 
appellant on November 15, 1951, were “originals”, i. e., they 
were the slips ordinarily retained by the backer for the purpose 
of totaling his lottery proceeds. The slips indicated to Cap¬ 
tain Monroe that the numbers winner had been determined 
prior to the time of arrest. The adding machine tapes recov¬ 
ered from the appellant on November 15,1951, and December 
7,1951, were, in the opinion of Captain Monroe, “writer’s rib¬ 
bons” which are used in the numbers business to total up each 
writer’s work. The significance of the various symbols on the 
“writer’s ribbons” and on the numbers slips were explained 
in detail by Captain Monroe (J. A. 17A-22A). 

The appellant neither took the witness stand nor offered 
any evidence in his own behalf. 

Motion for Judgment of Acquittal. —At the close of the 
Government’s case the appellant moved for a judgment of 
acquittal, contending that since he was drunk at the time of 
his initial arrest on November 15,1951, he could not then have 
knowingly possessed numbers slips, and, therefore, that the 
United States Commissioner was in error when he issued the 
warrant as there was not probable cause. The Court denied 
the motion (J. A. 22A). 

STATUTES INVOLVED 

Title 22, Section 1501, D. C. Code: 

Lotteries — Promotion—Sale or Possession of Tickets. 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, pro¬ 
moting, or advertising, directly, or indirectly, any policy 
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lottery, policy shop, or any lottery, or shall sell or trans¬ 
fer any chance, right, or interest, tangible or intangible, 
in any policy lottery, or any lottery or shall sell or trans¬ 
fer any ticket, certificate, bill, token, or other device, 
purporting or intended to guarantee or assure to any 
person or entitle him to a chance of drawing or obtaining 
a prize to be drawn in any lottery, or in a game or device 
commonly known as policy lottery or policy or shall, 
for himself or another person, sell or transfer, or have 
in his possession for the purpose of sale or transfer, a 
chance or ticket in or share of a ticket in any lottery or 
any such bill, certificate, token, or other device, he shall 
be fined upon conviction of each said offense not more 
than $1,000 or be imprisoned not more than three years, 
or both. /The possession of any copy or record of any 
chance, right, or interest, or of any such ticket, certifi¬ 
cate, bill, token, or other device shall be prima facie 
evidence that the possessor of such copy or record did, 
at the time and place of such possession, keep, set up, 
or promote, or was at such time and place concerned as 
owner, agent, or clerk, or otherwise in managing, carry¬ 
ing on, promoting, or advertising a policy lottery, policy 
shop or lottery (Mar. 3, 1901, 31 Stat. 1330, ch. 854, 
§863; June 30, 1902, 32 Stat. 535, ch. 1329; Apr. 5, 
1938, 52 Stat. 198, ch. 72 § 1).) 

Title 22, Section 1502, D. C. Code: 

Possession of Lottery or Policy Tickets. 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill slip, 
token, paper, writing, or other device used, or to be used, 
or adapted, devised, or designated for the purpose of 
playing, carrying on, or conducting any lottery, or the 
game or device commonly known as policy lottery or 
policy, he shall be fined upon conviction of each said of¬ 
fense not more than $500 or be imprisoned for not more 
than six months, or both. (Apr. 5,1938,52 Stat. 198, ch. 
72, § 2.) 
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STJMMABY OF ARGUMENT 

I 

D. C. Code (1951) § 22-1502 clearly prohibits the possession 
of “dead” or “used” numbers slips. 

II 

The trial court correctly instructed the jury that the posses¬ 
sion of numbers slips, whether “live” or “dead”, in addition to 
other numbers paraphernalia, is prima fade evidence of the 
operation of a lottery. The appellant’s contention that the 
statutory presumption comes into existence only in cases where 
there is possession for sale, or a record of a sale of an interest 
in a lottery yet to be determined is frivolous because: (1) this 
Court has ruled that it is immaterial in a prosecution for op¬ 
erating a lottery whether the numbers slips are “live” or 
“dead”; and (2) it overlooks the express wording of the statute. 

III 

The seizure by the officer of three “dead” numbers slips in 
addition to several run down tapes, known to be used by num¬ 
bers pick-up men, created probable cause for the issuance of 
a warrant for operating a lottery and for possession of numbers 
slips. 

IV 

The evidence presented by the Government to sustain the 
appellant’s guilt of the offense for which he was charged was 
clearly sufficient to warrant submission of the case to the jury. 

v 

Whether the appellant was so drunk as to be incapable of 
committing the crime for which he was charged, i. e., the posses¬ 
sion of numbers slips, was a question of fact for the jury. On 
the basis of the evidence adduced at the trial this question was 
properly resolved against the appellant. 
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I 

The possession of “dead” number slips is prohibited by the 

code 

The appellant maintains (App. Br., p. 9) that D. C. Code 
(1951) § 22-1502 applies only to documents or devices repre¬ 
senting an interest in a lottery yet to be run. 1 This section 
provides: 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 

1 For this proposition the appellant relies upon France v. United States, 
164 U. S. 676, 17 S. Ct. 219, 11 L. Ed. 595 (1897) ; United States v. Halseth, 
342 U. S. 277, 72 S. Ct. 275, 96 L. Ed. 308 (1952); Smith v. United States, 
70 U. S. App. D. C. 255. 105 F. 2d 778 (1939); Fletcher v. United States, 
49 A. 2d 88 (Mnn. Ct. App. 1946) : D'Alessandro v. State, 114 Fla. 70. 153 
So. 95 (1934) ; Harris v. State, 55 So. 2d 109 (1951) ; and Dixon v. State, 
56 So. 2d 331 (1952). It is submitted that none of these cases support the 
appellant’s proposition. The France case involved a federal statute which 
made illegal the interstate carriage of any paper “purporting to be or 
represent a ticket, chance, share, or interest in or dependent upon the event 
of a lottery.” The Court held that carrying slips relating to a lottery 
already drawn did not violate that statute. The Court said: “The lan¬ 
guage as used in the statute looks to the future. The papers must purport 
to be or represent an existing chance or interest which is dependent upon 
the event of a future drawing of the lottery.” The language of the statute 
in the France case obviously applies only where the tickets represent an 
existing chance in a drawing. Here, however, quite the contrary is true 
as the statute says “used, or to be used.” The France case is therefore 
not applicable to the present situation. The recent decision and opinion 
of the Supreme Court in United States v. Ealseth deal with a similar 
problem. A federal statute makes unlawful the mailing of any letter, etc., 
“concerning any lottery”, etc. The defendant had mailed papers, etc., de¬ 
scribing how the recipient might put into operation a lottery. The Court 
held that the quoted words “mean an existing, going lottery or gambling 
scheme,” and affirmed a judgment dismissing the indictment. The statute 
under consideration in the Halseth case does not contain language similar 
(1. e.. used, or to be used) to that contained in Section 1502 of Title 22. The 
Halseth case therefore has no application. The Smith case decided by 
this Court specifically withheld decision on the question now under consid¬ 
eration and therefore is inapplicable. The Fletcher case in not authority 
for the proposition advanced by the appellant as there the court only 
decided that the evidence was so far from convincing as to raise a doubt as 
to its sufficiency to sustain a conviction. The D' Alessandro case involved 
a Florida statute which provided in pertinent part that “It shall be unlaw- 
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token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose 
of playing, carrying on, conducting any lottery, or the 
game or device commonly known as policy lottery or 
policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more than six months, or both. 

The meaning of the statute appears clear. It prohibits the 
possession of numbers slips 2 of a past date as well as the pos¬ 
session of slips which have not yet been used. Attention is 
directed to the language of the statute, viz., “* * * used, or to 
be used, * * It seems obvious that Congress deliberately 
specified the past as well as the future by the terminology here 
employed. It is submitted that any construction of the pres¬ 
ent statute which prohibits a conviction thereunder of posses¬ 
sion of used, i. e., “dead” number slips, would thwart the obvi¬ 
ous intent of Congress. 

ful for any person * * • in this state * • * to have In his * * • possession 
any lottery ticket, or evidence of any share or right in any lottery ticket, or in 
any lottery scheme or device * * (Compiled Gen. Laws of Florida. 1927, 
Sec. 7667). The Court in that case held that “A lottery ticket within the 
meaning of the statute should represent an interest in a lottery yet to be 
played because a lottery ticket which has lost its vitality as an interest In a 
lottery game by reason of the fact that the game has been played • * * shows 
no possible interest of the possessor in a lottery game.” That case is not 
authority for the appeUant’s present contention as the statute involved did 
not apply to slips which were “used.” 

The Harris and Dixon cases were also decided under a Florida statute 
similar to the one in the D’Alessandro case (see Florida Statutes, 1949, 
Vol. II. Section 849.09) and they reach a similar result. They too are not 
authority for the appellant’s present contention, as the statute there in¬ 
volved does not cover lottery tickets which have been “used.” (Note— 
Florida has now amended the statute in question to cover used or dead 
slips. See Florida Statutes, 1951, VoL II, Section 849.09.) 

1 Not only is the possession of number slips prohibited but the posses¬ 
sion of any “paper” or “writing” etc. which are used or which are to be 
used for the purpose of playing, carrying on, or conducting any lottery 
are also prohibited by the statute. Therefore, appellant’s contention 
(App. Br. p. 12) that run-down tapes used in the numbers business do not 
fall within the prohibition of the statute is frivolous. Rundown tapes (or 
“writer’s ribbons”) are papers or writings used in conducting a lottery ' 
(J. A. 16A, 19A). 





8 


II 

The trial court properly instructed the jury that the posses¬ 
sion of numbers slips in addition to other gambling 
paraphernalia constitutes prima facie evidence of the 
operation of a lottery 

There is no foundation for the appellant’s argument (App. 
Br. pp. 10-11) that the trial court erred in charging the jury 
that the presence of the numbers slips, whether “live” or 
“dead,” in addition to the other gambling paraphernalia, con¬ 
stitutes prima fade evidence that the appellant had been en¬ 
gaged in operating a lottery. The appellant’s position is ap¬ 
parently based upon the contention (App. Br. p. 11) that the 
prima jade presumption comes into existence only if there be 
possession for sale, or a record of a sale of an interest in a lottery 
yet to be determined. Such a contention is frivolous for two 
reasons. In the first place this Court has ruled that whether 
the number slips were “live” or “dead” is immaterial in a prose¬ 
cution for the operation of a lottery. Shaw v. United States, 
No. 11,774, Wiggins v. United States, No. 11,775, both decided 
August 6, 1953; Harvey v. United States, 91 U. S. App. D. C. 
36, 197 F. 2d 594 (1952). In the second place, such an argu¬ 
ment overlooks the express wording of the statute, which pro¬ 
vides, in pertinent part, that: “The possession of any copy or 
record of any such chance, right or interest, or of any such 
ticket * * * shall be prima facie evidence that the possessor 
* * * did * * * keep, set up or promote or was * * * con¬ 
cerned, as owner * * # in * * * carrying on***a*** 
lottery.” [Emphasis supplied.] The fact that the winner of 
the lottery had been determined does not mean that numbers 
slips and adding machine tapes are not just as much copies or 
records of a chance, etc., as they were prior to the determination 
of the winner. It is, therefore, submitted that the instruction 
of the trial court was proper. 


Ill 

There was sufficient probable cause to sustain the issuance of 

a warrant 

The appellant maintains that (App. Br. 6-7) the officer’s 
recitation of the seizure made on November 15, 1951, was in- 
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sufficient to show probable cause and, therefore, the court 
below erred in vacating its order quashing the warrant of ar¬ 
rest. This argument is patently lacking in merit. The affi¬ 
davit executed by Officer Knotts reveals that after arresting 
the appellant for intoxication, he searched him and found in 
his coat pockets several numbers slips and numerous run down 
tapes known to be used by “numbers pickup men” in the op¬ 
eration of a lottery. It is simply frivolous to argue that these 
facts do not constitute the requisite probable cause necessary 
to sustain the issuance of a warrant for possession of numbers 
slips and for operating a lottery. Cf. Coupe v. United States, 
72 U. S. App. D. C. 86, 113 Fd. 2d 145 (1940), cert, denied, 
310 U. S. 651. There was obviously sufficient probable cause 
within the meaning of this Court’s language in the case of 
Mills v. United States, 90 U. S. App. D. C. 365, 195 Fd. 2d 
208 (1952), where this Court said: 

There is no question as to the governing principles 
of law. They have been clearly stated in United States 
v. Rabinowitz, 1950,339 U. S. 56,70 S. Ct. 430,94 L. Ed. 
653; Brinegar v. United States, 1949, 338 U. S. 160, 69 
S. Ct. 1302,93 L. Ed. 1879; and Carroll v. United States, 
1925, 267 U. S. 132, 45 S. Ct. 280, 69 L. Ed. 543. The 
test is whether there was probable cause for the arrest. 
Were the facts and circumstances within the officers’ 
knowledge and of which they had reasonable trustworthy 
information sufficient in themselves to warrant a man 
of reasonable caution in the belief that an offense has 
been or is being committed? Brinegar v. United States, 
supra, 338 U. S. at p. 175,69 S. Ct. at p. 1310; Carroll v. 
United States, supra, 267 U. S. at 162,45 S. Ct. at p. 288. 
And the validity of the arrest and search must be de¬ 
termined by its reasonableness in the light of the cir¬ 
cumstances of the particular case. Brinegar, 338 U. S. 
at 176, 69 S. Ct. at p. 1311; Rabinowitz, 339TJ. S. at 63, 
70 S. Ct. at p. 434. 

The arresting officer would have been utterly naive not to 
have recognized that the appellant was engaged in the opera¬ 
tion of a lottery. This conclusion is inescapable when it is 
realized that the appellant had both numbers slips and run- 
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down tapes used by numbers pickup men in his possession 
when he was arrested. Further, it is quite apparent that 
there was not only probable cause to believe that the appellant 
possessed numbers slips in violation of the statute, but there 
was sufficient evidence to convict for that offense (see 
Argument I). Since the warrant was issued for “possession” 
as well as for “operating” (J. A. 2A), appellant’s argument is 
completely lacking in merit as probable cause for its issuance 
for either of the offenses justifies the ruling of the trial court. 

IV 

There was sufficient evidence to sustain the conviction for the 

operation of a lottery 

Appellant’s argument (App. Br. p. 7-9) that there was no 
direct evidence that he was operating a lottery, and that the 
circumstantial evidence in this case, without direct evidence, 
was insufficient to sustain a verdict of guilty, is without merit. 
There is, as appellant claims, no direct evidence that the ap¬ 
pellant was operating a lottery, but there is nothing improper 
in the use of circumstantial evidence in criminal cases. 20 
Am. Jur. Ev. § 273. Hardeman v. United States , 82 TJ. S. App. 
D. C. 194, 163 F. 2d 21 (1947). Circumstantial evidence will 
sustain a gambling conviction. Rush, et al. v. State, 210 p. 
316,22 Okla. Cr. 126 (1922); Moreland v. State, 10 S. E. 2d 718, 
63 Ga. App. 251 (1940); Cf. State v. Jones, 197 S. E. 152, 213 
N. C. 640 (1938). Although the point was not discussed, this 
Court has sustained a conviction for operating a lottery upon 
circumstantial evidence. Coupe v. United States, 72 XJ. S. 
App. D. C. 86, 113 F. 2d 145 (1940), cert, denied, 310 U. S. 
651. 3 Courts uniformly recognize that circumstances which 
point to guilt or innocence are equally as competent and some¬ 
times more infallible than direct or testimonial evidence. In 
cases of the type now under consideration, it is difficult to 

’Appellant contends (App. Br. p. 12-13) that the Government failed to 
prove that a lottery was in operation and, therefore, a judgment of acquittal 
should have been granted. This argument also overlooks the fact that 
D. C. Code (1951) 5 22-1501, provides that the possession of a numbers slip, 
etc., shall be prima facie evidence that the possessor was operating a lottery. 
See Coupe v. United States, supra. 
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obtain direct evidence but, although the jury may not specu¬ 
late upon the guilt of the defendant, it does have the right 
and duty to judge the facts in the light of standards of human 
conduct. In the case at bar the Government placed facts be¬ 
fore the jury which were not merely consistent with guilty, 
but foreclosed the hypothesis of innocence. The Government 
introduced the testimony of Officer Knotts to the effect that 
on November 15, 1951, he recovered from the person of the 
appellant numbers slips and adding machine tapes which, in 
the opinion of the officer, were rundown tapes (also known as 
"writer’s ribbons”) used by numbers pickup men to total up 
their take and winnings for the period of time marked (J. A. 
16A), and further, that on December 7,1951, he also recovered 
rundown tapes from the appellant’s possession. The Gov¬ 
ernment also called Captain Monroe of the gambling and 
liquor squad of the Metropolitan Police Department who tes¬ 
tified as an expert that the slips of paper seized from the 
appellant on November 15,1951, were "original” numbers slips, 
i. e., they were the slips retained by the backer (J. A. ISA) so 
that he can total his work. In addition to this, the cap¬ 
tain explained to the jury the meaning of the various writings 
on the adding machine tapes which were seized on November 
15 and December 7,1951, and which, according to the captain, 
are customarily referred to in the numbers business as "writer’s 
ribbons.” His testimony leaves no doubt that the numbers 
slips and adding machine tapes seized were in fact used in the 
operation of a lottery. Although there was no direct evidence 
that the appellant was operating a lottery, no other conclusion 
could possibly be drawn in light of the fact that the appellant 
had the "original” numbers slips as well as rundown tapes. 
It is submitted that there was present that "substantial evi¬ 
dence” which is the maximum necessary to sustain a convic¬ 
tion on appeal. Glosser v. United States, 315 U. S. 60, 80, 
62 S. Ct. 457,86 L. Ed. 680 (1942); Hardeman v. United States, 
supra. In any event, the fact that the statute provides that 
possession of numbers slips, etc., shall be prima jade evidence 
that the possessor was operating a lottery would seem to dispose 
completely of the appellant’s contention. 




12 


In further support of the Government's position it is noted 
that although the appellant made a motion for a judgment of 
acquittal he did not base it upon the contention now raised. 
(J. A. 22A, 23A). It is, therefore, submitted that the point, 
not having been raised below, should not be considered an ap¬ 
peal. Depina v. United States, 78 U. S. App. D. C. 31, 137 
F. 2d 673 (1943); Sykes v. United States, 79 U. S. App. D. C. 
97, 143 F. 2d 140 (1944). 

V 

Intoxication without more is no defense to the crime of 
possession of number slips 

Counsel for the appellant contends that since the appellant 
was intoxicated at the time of his arrest on November 15,1951, 
he could not have “knowingly” possessed numbers slips, and, 
therefore, the judgment of acquittal should have been granted 
as to Count two of the indictment, charging him with such 
possession on November 15. 

It is well established in American jurisprudence that drunk¬ 
enness is not a defense to crime. When all the elements of a 
criminal act have been proven, the accused will not be heard 
to allege his voluntary intoxication as an excuse therefor. 
Bishop v. United States, 71 U. S. App. D. C. 132, 107 F. 2d 
297 (1939); Sabens v. United States, 40 U. S. App. D. C. 440 
(1913); Ryan v. United States, 26 U. S. App. D. C. 74 (1905) ,* 
Hopt v. People, 104 U. S. 631, 26 L. Ed. 873 (1881). There is 
an exception to this general rule where one is accused of a 
crime, the definition of which involves some specific intent, or 
the operation of other mental processes. 4 In such a case in¬ 
toxication, though voluntary, may be considered in determin¬ 
ing whether the act was intentional or done with knowledge, 
etc. Sabens v. United States, supra . But the mere fact that 
accused was intoxicated at the time the act was committed will 
not necessarily have the effect of authorizing an acquittal, even 
where a specific intent or particular mental state is required, 
for a person who is intoxicated may nevertheless be capable of 

4 Since this statute (22 D. C. Code, 1951 Edition, § 1502) uses the word 
“knowingly” it implies a specific intent as opposed to a general criminal 
Intent Cf. Ex parte Stewart, 47 F. Supp. 415 (J>. C. S. D. Calif., 1942). 
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having a specific intent or of knowingly doing an act; and a 
drunken man who commits a wrongful act willfully or with 
knowledge is as guilty in the eyes of the law as if he had been 
sober. To afford a valid defense, intoxication must exist to an 
extent rendering the accused incapable of forming the essential 
specific intent, i. e., the accused must be incapable of the real- 
ization that he is committing a crime. 22 C. J. S. Crim. Law. 
§ 68, 15 Am. Jur. Crim. Law § 340, Ryan v. United States , 
supra. And further, this circumstance must be proven by the 
defendant by a preponderance of the evidence. Common - 
wealth v. Troy, 118 A. 252, 274 Pa. 265 (1922); Long v. State, 
141 N. E. 691, 109 Ohio St. 77 (1923). The defense of intoxi¬ 
cation presents a question of fact for the jury. Cf. Booker v. 
State, 156 Ind. 435, 60 N. E. 156 (1901). United States v. 
King, 34 F. 302,312 (1888); People v. Burkhart, 297 P. 11,211 
Cal. 726 (1931); Sabens v. United States, supra; United States 
v. Meagher, 37 F. 875 (1888). Here, the evidence merely in¬ 
dicated that the appellant was walking down the street in a 
staggering condition; that he was arrested for intoxication; and 
that numbers slips and rundown tapes were found in his pos¬ 
session. The trial court properly presented the issue to the jury 
by instructing that in order to find the defendant guilty you 
must determine beyond a reasonable doubt “that on November 
15,1951, # * * the defendant knowingly had in his possession 
certain tickets,” etc. [Emphasis supplied.] A jury is pre¬ 
sumed to understand and follow the court’s instructions. Hall 
v. United States, 84 U. S. App. D. C. 209,171 F. 2d 347 (1948). 
Therefore, by returning a verdict of guilty on Count two (pos¬ 
session of number slips on November 15, 1951) it is obvious 
that the jury found that the appellant “knowingly” had in his 
possession number slips on November 15,1951, i. e., they found 
that his drunkenness did not affect his reasoning to such an 
extent that he did not know what he was doing. 

Further, it is submitted that since the sentence on Count 
three runs concurrently with that imposed on Count two, the 
conviction can be affirmed without consideration of the ap¬ 
pellant’s contentions in regard to Count two. Shaw v. United 
States, supra; Wiggins v. United States, supra. 
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CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Thomas A. Flannery, 

William J. Peck, 

Samuel J. L’Hommedteu, Jr., 
Assistant United States Attorneys. 
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